IN THE i\'IATTER OF THE COJI.1JHISSIONS OF INQUIRY ACT 1950

QUEENSLAND RACING COMMISSION OF INQUIRY

Submissions on behalf of Andrew Fraser

[I]

These submissions are not made in response to any Notice of Allegation. Rather, they
are advanced in the hope they might assist the Commission's deliberations on one
point, that is, why no adverse finding should be made against Mr Fraser for failing to
follow-up an investigation into Mr Ludv.rig's conduct after the CMC and ASIC
declined to investigate (what has become known during the Commission's hearings
as) the Proxy Issue.

[2]

The point is put in that way - a failure to follow-up- for a reason. Despite what was
1

suggested to Mr Fraser when he was giving evidence, in no sense did he stand in the
way of a full investigation of the Proxy Issue. To the contrary, as soon as he became
apprised of the issue, Mr Fraser authorised an investigation in the widest possible
terms.

[3]

The allegations concerning misuse of the proxy are contained in the correspondence
received from the l-Ion. W J Carter QC, ClarkeKann Lawyers and Mr Peoples

2

although, of these, the clearest exposition appears in the letter from Mr Carter QC
dated 19 August 2008 . On 21 August, Lachlan Smith of the Office of Treasurer
revievved a copy of the correspondence and, it appears, had a discussion with Mr
Kelly ofthe Office ofRacing. 3

(4]

Mr Smith then gave Mr Kelly the following written directi on:

" Pi s commence investigation of the allegations made by Mr Carter and ClarkeKann
lawyers/Mr People, as discussed."~

Sec, for example: TT. 13 - 10.18 to 25; 13-11.32 to 36; 13- 12.23 to 28; 13- 13.22 to 37; 13-30.2 and 3;
13-33.4to II; 13-35 .29 to 34 ; 13-36.8 to 13.
This correspondence is collected under Tab 38 Govt.
See: T. l 3-29.30 to 40.
See: Ministeria l Corres pondence Action Sheet, part ofTab 14 Govt . t\nd sec: T. 13-29.24 to 28.
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Mr Fraser first became aware of the allegations (or, at least, those which were
contained in Mr Carter QC's letter) at around midday the next clay (22 August). 5 At
that time, he was the Treasurer in the Bligh Government and part of that portfolio
6

including responsibility for the Office of Liquor, Gaming and Racing. Indeed, that
remained the position at least until the caretaker period for the upcoming State
Election commenced. 7

[6]

According to the Media Release of 23 August, Mr Fraser convened a " meeting with
officials" on 22 August to discuss the allegations contained in Mr Carter QC's letter. 8
Mr Fraser directed the Department to:

"
formally assess the material and refer the matter on to the CMC, and any other
body, as necessary". 9

[7]

That was an authority to investigate without limitation. To the ex tent that it is
necessary to submit, it may be presumed that Mr Fraser gave that direction pursuant to
the powers vested in him as responsible Minister under the Racing Act 2002. 10 As
such, and from the jump, Mr Fraser did not hesitate to give the very directi on it was
suggested to him when giving evidence had been "side-stepped". 11

[8]

It is also submitted to be important to keep in mind that, at the time the direction was

given, fvlr Fraser could have no way of knowing that the CMC would reject his
referral on jurisdictional grouncls. 12 But even if he did, hi s direction required the
Office of Racing to "formally assess the material" and to refer the allegations to "any
other body, as necessary". These were not the actions of a man endeavouring to keep
the lid on any concerns about Mr Ludwi g's integrity.

6

9

10
II

12

See: Tab 41 Govt.
Sec: Affidav it ofl'vlr Fraser sworn on 5 August 20 13 (First Affidavit); Paras 2 and 3. And see: TT. 132.24 to 33.
The Slate Election was held on 26 ivlarch 2009, and l'vlr Lawlor was appointed as the Minister
responsible for racing following that Election.
See: Tab 41 Govt.
Ibid.
See: ss 47 and 48.
See: TT. 13-1 2.23 to 28 ; 13-30.2 and 3.
See:T.I 3-ll.l to4.
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[9]

It is also significant that Mr Carter expressly requested that the "Racing Division" not
enquire into the allegations. In particular, he wrote:

"Minister, as you are no doubt aware, QRL is, by section 59 of the Racing Act 2002, a
"unit of public administration" under the Crime and Misconduct Act. It is submitted
that the circumstances relating to the purported exercise of the above proxy should be
referred to the Crime and Misconduct Commission (CMC) for independent and proper
investigation and/or to the Australian Securities and Investments Commission (ASIC).

Finally Minister I would urge you to initiate independent enquiry into matters relating
to the 9 August meeting and that such enquiry be undertaken, not by the Racing
Division, but preferably by the CMC and/or ASIC since the matters of concern
comprehend the statutory jurisdiction of one or the other." 13

[I OJ

Of course, that was a logical request. A referral of the allegations to the CMC was
" perfectly sensible" because its jurisdiction \Vas "contemplated" by the Act. 14 That
was of course a different approach to the one directed by Mr Smith on the previous
day (for the Office of Racing to commence an investigation into the allegations), but
the decision to engage the CMC may have reflected a deeper appreciation of the
seriousness of the allegations or, alternatively, it may simply have been to accede to
Mr Carter QC's request. Whatever the reason, referral to the CMC was completely
appropriate. Moreover, given that referral , it then also became appropriate to await the
outcome of the CMC's investigation.

[II]

On the same day as the meeting (22 August), the Office of Racing generated a
Briefing Note in response to a direction given by Mr Smith on 14 August to provide a
briefing on the "voting system" and "Legislative options". 15 It appears to have been
prepared by Mr Kelly and/or Ms Perrett, and signed by Mr Bradley on 22 August.
Although Mr Smith's direction was given prior to the Proxy Issue coming to light, it
is a little surprising that the Briefing Note makes no mention of that issue given Mr

Sec: Tab 38 Govt. And sec : T. 13-14.46 ancl47.
Sec: T. l3-11.6.
See: Tab 36 Govt. The due date for the £3rie fing Note was specified in the direction to be 28 August.
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Smith's discussion with Mr Kelly the prev1ous day and, even more so, given Mr
Smith's direction to investigate. 16

[12]

Be that as it may, the Briefing Note reached Mr Fraser on 26 August. Because it did
not deal with the allegations made by Mr Carter QC, Mr Fraser considered it to be
" inadequate" and, for that reason, "sent it back" .

17

He gave the following written

direction:

"! will formally consider once matters of process have been investigated and

assessed." 18

[ 13]

Again, it is impossible to reconcile such a decision (to defer consideration of the
constitutional issue until the allegations concerning conduct vvere investigated) with
any desire on Mr Fraser's part to bury the allegations about Mr Ludwig' s integrity. To
the contrary, the Briefing Note supplied a clear basis to reject the constitutional
amendments (as well as a draft letter to that effect), 19 but Mr Fraser stayed his hand
until the \vhole matter could be properly investigated.

[ 14]

In the meantime, the Under Treasurer, Mr Bradley, had duly referred the allegations to
the CtvlC by letter dated 23 August.

20

As to this, Mr Fraser recalled when g iving

evidence:
"The matter had been brought to my attention that day,21 and I provided it to Mr
Bradley because ivlr 8radley as the CEO had an obligation under the CMC Act to refer
matters of official misconduct. And so that was where the matter left."22

[ 15]

At the tim e Mr fraser gave his direction on 26 August, the CMC's response had not
been received by Mr Braclley, 23 but it is likely that Mr Fraser \Vas aware that the CMC

16
17

IS
I'!
20

21

See: T.l3 -29.30 to 40.
Sec: T. 13-29.30 to 46.
Sec: Tabs 39 and 45 Govt.
Ibid.
See: Tab 42 Govt.
Mr Fraser was referring to 22 August.
See: T. 13-30.36 to 40.
The Cl'vlC 's response was received by l'vlr Bradley the next clay (27 August)- Tab 43 Govt.
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had rejected the referral because of a CMC Media Release to that effect on 25
August?" lt is certainly the case that Mr Bradley must have been aware of the
5

rejecti on becau se, on 26 August, he referred the matter to AS1C? That, of course,
\Vas the alternative investigative body suggested by Mr Carter QC. It \vas also the
only investigative avenue recommended by the CwiC in its Media Release:

"The allegations do not concern QRL"s operations for the purposes of performing its
function as the thoroughbred control body, but are issues relating to the voting process
to amend the corporation 's constitution.
These are more properly issues for the Austral ian Securities and Investment
Corporation." 26

[ 16]

Whatever the position, a formal letter in response from the CM C (under the hand of
Mr Needham) was received by Mr Bradley on 27 August.

27

In it, Mr Needham

advised that the matter was not within the CMC's jurisdiction, but then made the
following two suggestions :

" ... I note that QRL is an 'eligible corporation ' registered under the Corporations Act,
which is within the jurisdiction of the Australian Securities and Investment
Commiss ion (ASIC). I also note that there are provisions under the Racing Act for the
chief executive to investigate the suitability o f a control body to continue to manage its
code of racing."

[ 17]

As to these suggestions, the first had of course already been acted on - that is, by Mr
Bradley on the previous day when he referred the matter to AS IC. Further, for the
same reason that it was appropriate to await the outcome of the CMC investigation, it
was equall y appropriate to allow ASIC to investigate the matter before the second

1~

15

16

!7

See: Tab 44 Govt.
Although the letter of referral does not appear to be in evidence, AS IC's response is: Tab 51 Govt. It is
addressed to Mr Bradley and refers to his letter of26 August.
No suggestion is made in the Media Release about the possible exercise of investigative powers under
the Racing Act 2002. In fact, the Media Release positively declares that the allegations are "more
properly matters for" ASIC. As such, the Media Release is to be contrasted with iVIr Needham 's letter
to Mr Bradley that suggests, as an alternative to ASIC investigating the matter, the exercise of powers
under the Act. This difference is important because, at the time Mr Fraser considered the matter on 26
August, he may ha ve been aware that the CMC had rejected the referral and/or had expressed the view
that ASIC was the appropriate body to invest igate, but he cannot have been aware of the al ternative
suggestion made by Mr Needham in his letter to Mr Bradley.
See: Tab 43 Govt.
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suggestion (an investigation by the chief executive) was considered. Qui te apart from
anything else, the ASIC investigation mi ght have been such that no fu rther
investigation was required.

[ 18)

The poin t of present relevance though is that in no sense was there a process of
"picking or choosing" the avenue or investigation; the CMC was a logica l first port of
call and, when that was rejected, AS IC was the next most logical. Both accorded with
Mr Carter QC's request that the "Racing Di vision" not investigate, and both referrals
occurred before the CMC's suggestion about the exercise of powers under the Racing
Act was received. That said, it is by no means clear that Mr Fraser even saw a copy of
Mr Needham 's letter,28 although he became aware of the substance of it. 29

[ 19]

As events transpired, the matter was not brought to Mr Fraser's attention again until
October 2008. In the intervening period, Ms Perrett sought advice fro m Mr Dunphy of
Clayton Utz on 8 September,30 and that advice was provided by letter dated 15
September. 31

[20]

The following features of Mr Dunphy' s advice are subm itted to be important:

•

The Minister was advised not to decide the 1ssuc whilst ASIC was "still
considering the matters referred to it"; 32

•

The decision whether to ratify or not would be open to review under Part 3
and/or Part 5 of the Judicial Review Act 1991 ;33

•

Ratification could be refused on the basis that the "apparent non-compl iance
with the Racing Act is of a suffi cient concern to cause the Minister to be
concerned about the overall legitimacy of the process that was unclertakcn"; 34

28
29

JO
31
.12
.1.1

See: T. 13-3 1.20 to 23.
Sec: T. 13-3 1.5 to 22.
See: Tab 48 Govt.
Sec: Tab 48A Govt.
Para I.O(a) .
Paras 1. 1O(b) and 4.0 to 4.3 .
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Mr Dunphy was aware that "on 19 August 2008, the I Io n. W J Carter QC
wrote to the M ini ster to raise a number of issues including an issue wi th
respect to the meeting o f the C lass A Members of QRL and the validity of the
vote cast by the re presentative of the Queensland Country Racing Committee
(QCRC) at the relevant meeting held o n 6 A ugust 2008"; 35

•

Mr Dunphy was instructed that those allegations had been referred to the CMC
and, whe n the C MC announced that it would not investigate, to AS1C;

•

36

There \·Vas non-compliance with s 76 of the Racing Act " in light of the matters
raised in the referra ls to the CMC and ASIC";

37

38

•

The lega l effect of that non-compliance was considered;

•

The M inister's pos ition that " he will no t make any decision" until "such time
as ASIC has completed its revievv" was noted and agreed with - o n the basis
that the " Minister might be seen as pre-empting o r pre-judging the outcome of
the ASIC investigation"; 39

•

Detailed advice was g iven concerning " Potential Scenari os, Risks and Way
Forwarcl ". 40 Three options were d iscussed - (1 ) Rejection on policy grounds, 41
(2) Re fusal to rati fy based on non-compli ance w ith the Racing Act-12 and (3)
Approval of the proposed amendments to the Consti tutio n of QRL;

34

35
36
37

38
39

43

Pnra 1.0( c)( ii).
Lnsl complete paragmp h on page 4.
Pnrngraph spanning pnges 4 and 5.
J>nges 7 nnd 8.
Pnges 8 nncl 9.
Pnra 3.4.
Pnra 5.0.
Pnra 5. 1.
Pnrn 5.2 .
Pnra 5.3.
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As to (2), the relevance of the Minister's "continuing oversight of QRL" as a
control body is emphasised together with the "signifi cant public importance"
of the proposed amendments. The Minister is then advised as fo llows:

"In our view, if the Mini ster were to ratify the current application, he may well
be open to criticism that he has then endorsed thi s non-co mpl iancc by allowing
the current application to proceed" .H
[2 1]

It may therefore be observed that, bound up

111

Mr Dunphy's advice, was a

consideration of the significance of the allegations made regarding the Proxy Issue.
To the point, it is with respect not correct to assert that Mr Dunphy's advice had
"nothing to do with"45 the integrity issues that had been raised. Certainl y the advice
did not extend to what might be done to further investigate the integri ty question if
ASIC was unable or unwilling to do so, but it does raise the same issues as a possible
basis to refuse to ratify the amendments. Indeed, this was the very point referred to by
Mr Ford in his email to Mr Kelly of 17 October when Mr Fraser ,.vas overseas:

"Early indications from Lachlan (Smith) are that the Treasurer's Office supports the
approach we have outlined, although I'm not sure whether he'll reject the proposed
constitutional changes on integrity grounds or content gro und s" .~ 6 [Emphasis added]

[22j

By then , ASIC had met with Mr Ford, Mr Turnbull and Mr Kelly to advise that it
would not be commencing a formal investigation: 17 A letter to that effect was then
sent by /\.SIC to Mr Bradley on 22 October, 48 and a Briefing Note \Vas prepared by the
Office of Racing on 24 Octobcr. 49 Amongst other things, it mentioned the allegations
made regarding the Proxy lssue50 and the referrals to the Cl\IIC and AS1C.51 It then
ad vised that:

·14

-15

50
51

First paragraph on page 16.
TT. 13.11.24, 13-1 3.16 and 13.30.9.

See:
Sec:
Sec:
See:
Sec:

Tab 50
Tab 49
Ta b 51
Tab 53

Govt.
Govt.
Govt.
Govt.

Para 7.
Paras 8 and 9.
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" Lega l advice has been obtained from Clayton Utz on the Minister's options in
dec iding whether or not to ratify the proposed amendments to the QRL consti tution
(Attachment 4)".

[23]

Then, adopting Mr Ford 's descriptions, the Briefing Note discussed the "content
g round" followed by the " integrity ground". On the latter, it informs that the noncompliance was to the effect that:

" ... no meeting of the Committee had been held and only verba l approva l to cast the
52
vote had been obtained".

[24]

That information was attributed to the Secretary and Chair of QRL, 53 and the point
was also made that no formal investigation had been conducted, but its inclusion in
the Briefing Note does rather suggest to the reader that the non-compliance was
merely one of form rather than substance.

[25]

In any event, the Briefing Note concluded with a recommendation that the ratification
be refused on the " content ground". No other options were advanced and no advice
was given to, for example, direct a Departmental investigation into the Proxy Issue.

l26)

Mr Fraser was provided with the Briefing Note and the attached advice from Mr
Dunphy on (or about) 27 October on hi s return to the country.

54

That occurred in the

foll owing circumstances:

" It was my decision to make, and I reca ll that I' d been overseas for the two weeks prior
on a Queensland Treasury roadshow at the height of the global financial crisis, that I
landed one day and fl ew to Cairns the next for the regional Parliament and was handed
a copy of the advice. I don't think I had a long time to consider it, and certa inly I
thought at the time I was acting, it was very good adv ice from Mr Dunphy, and in the
course of the last couple of weeks, I've had to review that, and I would readi ly concede
that in the end, the public interest would likely have been served if other advice was
included in that briefing note to me that recommended a different cou rse of action in
addition ." 55

52

53
5·1

55

Para 19.
Ibid. i\nd sec: T. 11-63.39 and 40 (Kelly).
See: T. 13-3 1.43.
TT. I3- 11.46to 13-1 2.7.
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[27]

Leaving to one side the observation made in the last sentence, it cannot be thought
that Mr Fraser had a great deal of tim e to scrutinise either the Briefing Note o r the
advice in the sense of subjecting them to a close, critical analysis. The Briefing Note
contained a single recommendation and the advice supplied the basis for it. lt is hardly
surprising that Mr Fraser did not turn his mind to the feature that the integrity
questi ons had not been resolved. H e saw, as he said in evidence, a clear basis to refuse
the ratification and that was undoubtedly what he wanted to achieve. 56 Nothing was
otherwise raised in the Briefing Note for action and the information that was
conveyed concerning the nature of the non-compliance (verbal approval had been
obtained) was relatively benign. As for Mr Dunphy's advice, for the reasons earlier
submitted , it did consider the integrity issues as a possible basis for re fusing
ratification and, as such, the distinction between the use of those issues for that
purpose and their use from an industry-wide integrity perspective may not have been
readily appreciated.

[28]

Of course, as Mr Fraser's observatio n referred to above makes clear, Mr Fraser now
readily accepts that the integrity questions raised by the Proxy Issue ought to have
been the subject of advice. 57 To the point, in circumstances where the CMC and ASIC
had declined to investi gate, the Departmental investigation of those allegations should
have been followed up. That was of course what Mr Fraser's office (through Mr
Smith) had originally directed the Department to do, but it was overtaken by the
re ferrals to the CMC and ASIC .

[29]

Jt was there fo re premature to regard the matter as closed 58 but, in so regard ing it, Mr
Fraser was at one with hi s Departmental advisers. It cannot, for example, be suggested
that he fo rmed that vie·w independently of advice or, even •.vorse, against advice. The
overall Government response to the allegations underlying the Proxy Issue vvas
incomplete, but it is not as thoug h there is any evidence to suggest that any of Mr
Fraser's advisers was consciously aware at the time that this was the case.

56

57
58

See: TT. 13-32.37 to 42 ; 13-33 .4 to II and 13-35.18 to 27.
And see: T. 13-22. 18 to 29; 13-3 1.10 to 18.
See: Tab 55 Govt.
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[30]

In any event, when giving evidence, Mr Fraser accepted ultimate responsibility for
thi s oversight. 59 When doing so, it was suggested that he was casting blame on his
advisers and, while he denied endeavouring to do so,60 he also made it very clear in
his First Affidavit that he relied heavily on the briefing system. 61 In his most recent
afiidavit62 (which was of course s\:vorn with respect to a di ffe rent issue) he had this to
say:

"I do not mean to unfairly criticise those who were responsible for briefing me. Rather,
as I deposed in my First Affidavit, a Minister is heavily dependent on the briefing
system and reliant on any issues of significance being brought to their attention. That is
how 1 operated and, by my observation, how most Ministers operated. Of course, in a
perfect world with boundless time to consider every issue, it might be possible to
retrieve and then assemble all of the material ever provided to you on a topic in order to
assess for yourself the merits or otherwise of a pa1ticular proposal and/or to initiate
investigations or to require a deeper consideration of a specific point, but I only rarely
had the luxury of spare time. 63

Again, this is where the rel iability of the briefing system comes into focus. Ministers
rely on issues of significance being flagged for them. Of course, the lot of Government
employees in this regard is not an enviable one. In addition to their workloads, they are
required to produce succinct Briefing Notes and would not be thanked, for example, by
the provision of every conceivable document on a topic any more than they would be
thanked for producing unduly lengthy Briefing Notes. So, leaving to one side the
proper checking of information conveyed to a ivl ini ster, the authors of Briefing Notes
have to exercise judgment as to (I) what the real issues are and (2) how much
information and/or advice is imparted with respect to those issucs."c' '

[31]

Further, it is submitted that Mr Fraser's dependence on the briefing system was even
more acute given his role as Treasurer, engaging as it did every other portl'o lio. In
addition, his responsibilities as a member of the Cabinet Review Committee (with the
Premier, Deputy Premier and a rotating Minister) would have on ly added to his
·workload. In addition, by the time Mr Fraser was called on to consider this matter in

59

60
61

63

See:T. I3- 14.6to23 .
See: T. 13-14.19.
See: Paras 30 to 34.
Sworn on 12 Octobcr2013.
Para 16(a)(xv).
Para 17.
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October 2008, the full-blown effects of the Global Financial Crisis had unfolded ;
indeed, they were at their height.

[32]

65

It is submitted to also be significant that Mr Fraser 's decision and declaration that the
matter should be regarded as closed was made on the floor of Parliament.

66

Such a

public announcement drew a prompt response from Mr Carter QC who, by letter
elated 5 November, requested that Mr Fraser refer the matter to the Commissioner of
Police for investigation. 67 He did not request a Departmental investigation. Mr Dart
responded on behalf of the Office of Treasurer, recommending that Mr Carter QC do
so directly. 68 The Commissioner of Police was then separately provided by the Office
69

of Treasurer with a copy of Mr Carter QC 's letter and Mr Dart's response

and an

investigation by the Fraud and Corporate Crimes Group ensued. On 13 February

2009, the QPS mmounced that it had concluded its investigation after finding that
there was " insufficient evidence to pursue charges aga inst anyone involved" .70

[33]

In the result, the allegations the subject of the Proxy Issue went throug h three pairs of
statutory hands. That they were not also the subject of a Departmental investigatio n
has been conceded as an incomplete response, but the response that was made was
nevertheless significant. If Mr Fraser was at any time motivated to protect Mr
Ludwig, co-opting the investigative firepower of three external agencies was hardly a
reliable way to go about achi eving that o bjective.

[34]

His preparedness to do so, and the speedy way in whi ch he reacted when the
allegations first came to hi s attention (on 22 August) is revealing of a Mini ster acting
entirely properly. In addition, the breadth of the direction he first gave at that meeting
is in no way reflective of any concern on hi s part to constrain the proper investigation
of the allegations in any respect.

65
66
67

6S

69
70

Sec: First Affidavit; Para 48 and Attachment AF- 12, page 39. And see: TT. 13-11.46 to 13-1 2.7.
See: Tab 55 Govt. As there appears, it is noteworthy that a copy ofA SIC's response ofwas also tabled.
See: Tab 58 Govt.
See: Tab 59 Govt.
See: Tab 60 Govt.
See: Tab 75 Govt. This finding was also independently assessed by Mr Carmody SC who agreed with
it.
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[35]

The position might be otherwise if, for instance, Mr Fraser was:

•

Advised to exercise his powers of investigation under the Racing A c/ 2002, but
chose not to do so; or

•

Consciously aware that the integrity issue remained unresolved, decided not to
pursue it;

but there was no advice to that effect and no evidence that Mr Fraser turned his mind
to the adequacy of the Governmental response to the allegations until he was
preparing to give evidence at the Commission's hearings.

[36]

For the above reasons, it is submitted that no adverse finding should be made against
Mr Fraser for fai ling to follow-up an investigation into Mr Ludwig's conduct.

M J Burns QC
Counsel for Mr Fraser
22 October 20 13
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